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Legal Ruling on the Mufti Whose Fatwa Causes Property
Damage and the Question of Liability for Loss Arising from
Error in Fatwa: A Comparative Study

Abstract

The Preponderant Opinion in the Issue. After reviewing
the views of the jurists on this matter, it became evident that the
preponderant opinion is that of the Malikis and those who agreed
with them from among the Shafi‘Ts, such as Abiti Ishaq al-Isfarayini
and others, as well as those from the Hanbalis, such as Ibn Hamdan
and Ibn al-Qayyim, due to the strength of their textual and rational
evidences, in addition to the soundness of their analogy. The reason
for preferring the opinion of the jurists in the first part of the issue—
namely, that the mujtahid (qualified jurist) is not liable for damages
resulting from error in fatwa—is that the mufti had exercised ijtihad
and fulfilled the requirements of scholarly effort without
negligence. This 1s further supported by the saying of the Prophet
(2): “If a judge gives a ruling, striving to reach the correct
decision, and is correct, he will have two rewards; and if he strives
and errs, he will still have one reward.” As for the second part of
the issue—when the mufti is not a mujtahid—the preponderant
opinion, as stated by al-Mazar1 and supported by some Malikis and
also by Ibn Hamdan (in his second narration) among the Hanbalis,
1s that he 1s liable for the damages caused. The reasoning is that the
mufti deceived the questioner (mustafii) by assuming the position
of issuing fatwa while he was not qualified, as Ibn Hamdan
explained. This is further supported by Ibn al-Qayyim’s analogy to
the case of the ignorant practitioner of medicine, based on the
saying of the Prophet (3): “Whoever practices medicine without
being known for expertise in it, he is liable.”
Keywords: Ruling; Fatwa; Without knowledge.
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