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Mawahib Al-Jalil in editing what was Contained in the
Summary of Heikh Khalil, by the Scholar Ali bin Zain Al-
Abidin, Nour Al-Din Al-Ajhouri (d. 1066 AH). From his saying:
“And the Mortgagor Shall Not Tread Except with
Permission...” to “The Master of the Debt, or Either of Them.”

Abstract:

It is unanimously agreed in Islamic jurisprudence that a
mortgagor may not engage in sexual relations with a female slave
under mortgage, as she is neither his wife nor a lawful concubine.
If he does so knowingly without the mortgagor’s permission, he is
liable for the prescribed punishment (kadd), and the mortgage does
not permit sexual access. The mortgagor must pay her dower
(mahr), whether she consents or resists, although al-Shatfi‘1 holds
that mahr is not required if she consents, following the prophetic
prohibition of dower for a concubine. If the mortgagor acted under
a plausible mistaken belief of permissibility, he is exempt from
hadd, and the child is considered free, though he must compensate
for the child at birth. Classical Islamic jurisprudence works have
extensively discussed this issue. Notably, Mawahib al-Jalil fi
Tahrir ma Hawahu Mukhtasar al-Shaykh Khalil by Nur al-Din al-
Ujhuri provides a detailed treatment of such rulings within Maliki
law.

Keywords: Mawahib al-Jalil, Nur al-Din al-Ujhuri, Maliki
jurisprudence.
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